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ABSTRACT
The presence of doubt in committing crimes is one of the factors that nullifies the hadd punishment in

both jurisprudence and the Islamic Penal Code. Hadd is among the punishments addressed in
jurisprudence and the Islamic Penal Code. The hadd for theft, as one of the divine limits (hudud), is
expressed in verses 38 and 39 of Surah Al-Ma'idah, where the amputation of the hands of male and female
thieves is prescribed. Theft, based on the type and extent of punishment, is divided into thefts that require
ta'zir or hadd punishment. For the implementation of the hadd for theft, both the thief and the stolen
property must meet certain conditions. One of the conditions for the realization of haddi theft is the
absence of doubt regarding the stolen property. Articles 267, 268, and 277 of the Islamic Penal Code
define theft, outline the conditions for haddi theft, and elaborate on the hadd for theft. Article 144 of the
Islamic Penal Code, approved on April 21, 2013, addresses the existence of doubt in crimes, which
prevents criminal responsibility of the perpetrator, and states that, in the commission of intentional
crimes, intent to achieve the result or knowledge of its occurrence must also be proven. In this paper,
using the opinions of Imami jurists and the Islamic Penal Code, the scope of doubt in theft, as one of the
conditions leading to the nullification of the hadd for theft, is discussed.
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EXTENDED SUMMARY
The concept of theft in Islamic jurisprudence, particularly within the framework of the Islamic Penal
Code and Imami jurists, plays a significant role in delineating the boundaries between criminal
responsibility and the mitigation of punishments. Theft, as defined under Islamic law, is categorized
into two primary forms: theft that requires hadd punishment and theft that warrants ta'zir
punishment. The distinction between these two forms is based on the severity and circumstances
surrounding the theft. A key factor in determining the application of hadd punishments, which are
considered among the divine limits (hudud), is the absence of doubt in both the act and the stolen
property. This paper explores the scope of doubt as a mitigating factor in the application of hadd for
theft, as addressed by both Imami jurists and the Islamic Penal Code.
The implementation of hadd for theft requires certain conditions to be met by both the thief and the
stolen property. The Qur’an, in verses 38 and 39 of Surah Al-Ma’idah, prescribes the punishment of
amputation for thieves, which has been a topic of scholarly debate among Islamic jurists. While the
Qur’anic verses provide the basis for hadd punishment, Islamic jurisprudence further refines the
conditions under which such a punishment is applicable. For instance, the absence of doubt
regarding the stolen property is one such condition that must be fulfilled before the hadd can be
enforced. This condition is crucial, as Islamic law emphasizes justice and fairness, ensuring that no
punishment is carried out in the presence of uncertainty (Goldouzian, 2016a, 2016b).
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The notion of doubt, or shubha, is central to Islamic criminal jurisprudence. Imami jurists have
extensively discussed the various forms of doubt that may arise in cases of theft, including both
shubha hukmiya (doubt related to the law) and shubha mawdu’iya (doubt related to the facts of the
case). For example, if the thief believes that the stolen property belongs to them, or if there is
uncertainty about the ownership of the property, the hadd punishment is not applied. This principle
is supported by the prophetic tradition, "Avoid the hudud punishments in cases of doubt," which has
been widely cited in both Sunni and Shia jurisprudence. The emphasis on doubt as a factor in the
nullification of hadd punishments underscores the importance of intent and knowledge in
determining criminal responsibility (Amili, 1989).

In the Islamic Penal Code of Iran, Article 144 explicitly addresses the role of doubt in crimes, stating
that the presence of doubt regarding the perpetrator's intent or knowledge of the crime can prevent
the imposition of criminal responsibility. Furthermore, Articles 267, 268, and 2777 of the Penal Code
outline the conditions necessary for the application of hadd punishment for theft. These articles
reflect the traditional views of Imami jurists, incorporating the concept of doubt as a condition for
nullifying the hadd for theft. The Penal Code also distinguishes between intentional and
unintentional crimes, emphasizing the necessity of proving intent in order to hold the perpetrator
criminally accountable (Goldouzian, 2016a, 2016b).

The Imami jurists have identified specific instances where doubt may arise, leading to the
nullification of the hadd. For example, if the stolen property is jointly owned, or if the thief believes
they have a rightful claim to the property, such doubts are considered sufficient grounds to avoid the
hadd punishment. Additionally, if witnesses retract their testimony or if new evidence emerges that
casts doubt on the circumstances of the theft, the hadd punishment is not applied. The role of doubt,
as discussed by jurists such as Najafi (1983) and Amili (1989), highlights the flexibility and fairness
inherent in Islamic jurisprudence, ensuring that punishments are only enforced when there is clear
and incontrovertible evidence of wrongdoing (Amili, 1989; Najafi, 1983).

In recent legal discourse, scholars have debated the modern applications of these traditional
principles. While the Islamic Penal Code continues to uphold the principle of avoiding hadd
punishments in cases of doubt, there is an ongoing discussion about how these principles should be
applied in contemporary legal systems. The intersection of Islamic law with modern legal
frameworks raises questions about the role of jurists, the judiciary, and the interpretation of doubt
in legal proceedings. As Amili (1989) notes, the application of hadd punishments is a serious matter
that requires careful consideration of all circumstances, including the presence of doubt, in order to
uphold the principles of justice and fairness (Amili, 1989).

In conclusion, the concept of doubt in theft cases is a fundamental aspect of Islamic criminal
jurisprudence. Both Imami jurists and the Islamic Penal Code recognize the mitigating role of doubt
in preventing the imposition of hadd punishments. This principle reflects the broader Islamic legal
tradition, which seeks to balance justice with mercy and ensure that punishments are only applied
when there is clear evidence of guilt. The continued relevance of these principles in contemporary
legal systems highlights the importance of maintaining a just and equitable legal framework, where
doubt serves as a safeguard against wrongful punishment.
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