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ABSTRACT

The inability to enforce is the most prominent feature mentioned in the legal literature, particularly in public
international law, regarding soft law or soft regulations. Soft law refers to rules that are not entirely non-
binding but are also not strictly binding. Soft law certainly forms a part of the contemporary legislative process
by establishing itself as a coherent and consistent rule that seeks to standardize international order in
international law. It does so by transforming into custom and international practice. Thus, the rule that is
created acts as a coordinating system, either as a preventive measure against potential harm, as a delegated
rule for action in the absence of another rule, or as a common international rule. This article, structured
through a descriptive-analytical method and based on a library research approach, seeks to answer the question
of which theories underpin soft law and how it transforms into a hard law rule in international law.
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EXTENDED SUMMARY
The study of "Soft Law" in international law encompasses norms and principles that, although
not legally binding in the traditional sense, influence state behavior and contribute to the gradual
development of binding international norms. Soft law is characterized by its flexibility and
adaptability, often functioning as an intermediary step toward establishing formalized and
enforceable regulations. Scholars have identified various forms of soft law, including
declarations, resolutions, and guidelines issued by international organizations, which exert
significant normative force despite lacking traditional legal status (Raustiala, 2005).
The ambiguity and non-enforceability of soft law pose both advantages and disadvantages in
global governance. On one hand, the non-binding nature of soft law provides states with the
flexibility to commit to international standards without the risks associated with strict legal
obligations (Lipson, 1991). This flexibility is particularly relevant in rapidly evolving areas, such
as environmental policy, where states may be hesitant to commit to rigid frameworks. On the
other hand, the lack of enforceability can undermine the efficacy of soft law, especially when
dealing with states that prioritize national interests over international cooperation (Gold, 1996).
The theoretical underpinnings of soft law emphasize its role in facilitating international
cooperation and norm internalization. As states repeatedly engage in soft law commitments,
these norms can crystallize into customary international law, acquiring a more binding nature
over time (Abbott & Snidal, 2000). For instance, international environmental agreements often
begin as soft law frameworks before evolving into treaties with enforceable mechanisms (Van
Dijk, 1987). This evolutionary process underscores the significance of soft law as a precursor to
hard law, offering a gradual and consensus-driven path toward legal formalization.
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Various international bodies, such as the United Nations General Assembly, contribute to the
development of soft law through non-binding resolutions and declarations. These instruments
reflect a collective political will and set the stage for future legal developments. However, the
effectiveness of these norms is contingent on state compliance and the degree to which they are
integrated into national legal systems ("Memorandum of the Office of Legal Affairs, UN
Secretariat,"). The interplay between soft law and customary international law highlights the
dynamic nature of international legal systems, where non-binding norms can gradually influence
state behavior and contribute to the establishment of binding obligations.

Critics argue that the proliferation of soft law can lead to legal fragmentation and uncertainty.
The absence of clear enforcement mechanisms raises questions about the legitimacy and impact
of soft law on state conduct (Guzman, 2008). Nevertheless, proponents contend that soft law fills
critical regulatory gaps, especially in areas where consensus on binding treaties is unattainable.
For example, the Rio Declaration on Environment and Development illustrates how soft law can
establish guiding principles that shape international environmental policies ("Rio Declaration on
Environment and Development,"). These principles, though non-binding, provide a framework for
states to address global challenges collaboratively.

The debate over the role of soft law in international governance continues to evolve. Scholars
emphasize the importance of balancing flexibility with the need for legal certainty and
enforcement. As international relations become increasingly complex, soft law will likely remain
a vital tool for fostering cooperation and addressing transnational issues. However, the
effectiveness of soft law depends on the willingness of states to adhere to its principles and the
ability of international institutions to promote compliance and norm internalization (Meyer,
2006).

In conclusion, soft law occupies a unique and influential space in international law. While it lacks
the enforceability of hard law, its ability to shape state behavior and contribute to the
development of customary norms cannot be overlooked. The interplay between soft and hard law
reflects the evolving nature of international legal systems, where flexibility and adaptability are
essential for addressing global challenges. The continued study of soft law and its impact on
international governance will provide valuable insights into the mechanisms that drive legal and
normative change on the global stage.

References

Abbott, K. (2007). Commentary: Privately Generated Soft Law in International Governance. In J. B.
Thomas & et al. (Eds.), International Law and International Relations: Building Theory and
Practice (pp. 166). Routledge.

Abbott, K. W., & Snidal, D. (2000). Hard and Soft Law in International Governance. Int'l Org., 54, 421-
456. https://doi.org/10.1162/002081800551280

Convention on the Prevention and Punishment of the Crime of Genocide, (1951).

Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical
Weapons and on Their Destruction, 47.

Gold, J. (1996). Interpretation: The IMF and International Law. Springer.

Guzman, A. T. (2008). How International Law Works. Oxford University Press.
https://doi.org/10.1093/acprof:0s0/9780195305562.001.0001

International Covenant on Civil and Political Rights, Art. 40(1)(b)(4), Dec. 16, 1966.

Lichtenstein, C. (2001). Hard Law v. Soft Law: Unnecessary Dichotomy? Int'l Law, 35.

Lipson, C. (1991). Why Are Some International Agreements Informal? Int'l Org., 45, 495-538.
https://doi.org/10.1017/S0020818300033191

Martin, L. (2005). The President and International Commitments: Treaties as Signaling Devices.
Presidential Stud. Q., 35, 460-465. https://doi.org/10.1111/j.1741-5705.2005.00259.X

Memorandum of the Office of Legal Affairs, UN Secretariat, 15.

Yov



https://doi.org/10.1162/002081800551280
https://doi.org/10.1093/acprof:oso/9780195305562.001.0001
https://doi.org/10.1017/S0020818300033191
https://doi.org/10.1111/j.1741-5705.2005.00259.x

b Ladpo Sl gl 9 Hall oy Fgi> 5 i oller

Meyer, L. (2006). Soft Law for Solid Contracts? A Comparative Analysis of the Value of the UNIDROIT
Principles of International Commercial Contracts and the Principles of European Contract Law to the
Process of Contract Law Harmonization. Denver J. Int'l L. & Pol'y, 34, 119.

Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. U.S), 14 (ICJ 1986).

Paris Memorandum of Understanding on Port State Control.
http://www.parismou.org/ParisMOU/home/xp/menu.4284/default.aspx

Raustiala, K. (2005). Form and Substance in International Agreements. Am.J.Int'l L., 99, 581.
https://doi.org/10.2307/1602292

Rio Declaration on Environment and Development.

UN Guiding Principles on Internal Displacement.

Van Dijk, P. (1987). Normative Force and Effectiveness of International Norms. F.R.G. Year Book Int'l L.,
30, 9-35.

WTO Understanding on Rules and Procedures Governing the Settlement of Disputes.

YOA



http://www.parismou.org/ParisMOU/home/xp/menu.4284/default.aspx
https://doi.org/10.2307/1602292

