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ABSTRACT

The legitimacy of compensation for delayed payment, following the non-payment or delay in the payment of
monetary debts, has long been a subject of dispute. Serious doubts about the presence of usury, the legal scholars’
inclination toward justice and fairness, the protection of vulnerable customers against the more powerful party (the
bank), as well as the harm suffered by the creditor due to delay in the debtor's payment, have further complicated
the issue. The background of research in this area and the pathway that jurists and legal scholars have taken to
address this problem has somewhat resolved the issue. As a result, under current legislation, to avoid the pitfall of
usury, banks have no choice but to resort to a commitment fee clause within contracts. The economic and social
advantages and disadvantages of the commitment fee, along with the misinterpretation of its nature, have turned it
into one of the economic and legal challenges. Judicial courts have not applied consistent rulings when dealing with
such clauses, resulting in conflicting judgments stemming from incorrect interpretations and ongoing
disagreements. This study aims to critique the current judicial approach and, by utilizing jurisprudential and legal
principles related to delay compensation and the commitment fee clause in banking contracts, to reassess the nature
of the commitment fee and propose a balanced approach. According to the authors, given that the nature of the
commitment fee is a duty-bound obligation, the general conditions of obligations, including the ability to perform
them, are relevant. The commitment fee should never be considered as a debt on the borrower’s shoulders, which
has been overlooked in judicial practice.
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EXTENDED SUMMARY

The legitimacy of the commitment fee in Islamic banking has been a pivotal topic in the intersection
of jurisprudence, law, and economic practices. Historically, the notion of charging for delayed
payments or monetary debts has been surrounded by controversy due to its association with usury
(riba). This issue intertwines with legal and ethical concerns, including fairness, justice, and the
economic burden on borrowers. The judiciary's inconsistent approach to interpreting commitment
fees and compensatory mechanisms adds complexity, reflecting diverse interpretations of Islamic
principles and contractual obligations (Vahdati Shabiri, 2003). The present study critically analyzes
the judicial perspectives on commitment fees in Islamic banking, proposing a nuanced
understanding rooted in jurisprudential and legal principles to balance economic needs with ethical
integrity.

Commitment fees, when embedded within banking contracts, are designed to ensure timely
payments by borrowers while avoiding the appearance of riba. Islamic jurisprudence supports the
inclusion of contractual stipulations, provided they align with principles of fairness and mutual
consent. The Qur'anic verses, such as "Trade by mutual consent" (Al-Nisa: 29), "Fulfill your
contracts" (Al-Ma'idah: 1), and "God has permitted trade" (Al-Bagarah: 275), serve as the
foundational framework for validating contracts containing such terms (Ibn Abi Jumhur, 1982;
Khomeini, 2000). However, debates persist, particularly concerning whether commitment fees
within loan agreements conflict with traditional Islamic rulings on interest, a contention further
complicated by judicial interpretations that oscillate between acceptance and rejection (Mousavian,
2006).

The judiciary's divergent rulings reflect broader tensions in reconciling Islamic principles with
contemporary banking practices. While some courts align with the Council of Guardians' view that
commitment fees under non-loan contracts (e.g., murabaha, mudaraba) are permissible, others
equate these fees with riba, especially in loan contracts (Araki, 1994; Mesbahi Moqaddam & Jalali,
2008). The Council of Guardians' decisions, including the pivotal ruling in response to the Central
Bank's queries, acknowledge the legitimacy of commitment fees under specific conditions,
emphasizing their alignment with Islamic teachings (Khavari, 1992). This acknowledgment

highlights the judiciary's need for a unified interpretation to mitigate inconsistencies in rulings.
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An essential critique of current judicial practices is the misclassification of commitment fees as debts
rather than conditional obligations. Islamic jurisprudence delineates between taklifi (duty-bound)
and wad’i (position-based) rulings, with the former referring to obligations contingent upon specific
actions or omissions (Eshtahari). By misinterpreting commitment fees as a debt, some judicial
rulings inadvertently impose undue financial burdens on borrowers, neglecting the fees' conditional
nature and their role in deterring contractual breaches (Gorji, 1993, 2000; Mohiqqiq Damad, 1987,
2009). Addressing this misinterpretation requires judicial training and a more nuanced
understanding of Islamic contractual principles.

From an economic perspective, commitment fees serve as a practical solution to mitigate losses
incurred by creditors due to borrowers' delays. This mechanism ensures financial stability within
banking systems while protecting borrowers from exploitative practices. However, its
implementation must consider broader socio-economic impacts, particularly on vulnerable
populations. The study underscores the necessity of balancing economic imperatives with ethical and
legal considerations, advocating for a middle ground that aligns judicial practices with Islamic
jurisprudential principles (Sadr, 1983a, 1983b). Such an approach would enhance the consistency of
judicial rulings and foster trust in Islamic banking practices.

In conclusion, this study identifies the critical need for harmonized judicial interpretations of
commitment fees within Islamic banking. By emphasizing the conditional and ethical nature of these
fees, courts can avoid the pitfalls of misclassification and ensure adherence to Islamic principles. A
comprehensive reevaluation of judicial practices, informed by jurisprudential and legal analyses, is
imperative for addressing the inconsistencies in current rulings. As Islamic banking continues to
evolve, aligning its practices with both traditional jurisprudence and modern economic realities

remains crucial.
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