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ABSTRACT

The aim of the present article is to conduct a comparative study of the liability arising from taking an item for
examination (balsom) in Islamic jurisprudence and Iranian law. The term "taking an item for examination" is used
without affirming or denying a legal ruling and does not include the primary condition of a legal rule. Although
some opinions in Islamic jurisprudence and law consider the possession as guaranteed, since there is implied
permission, the possession is considered a trust, provided that the individual either purchases the item or returns
it. Thus, the possession is a trust, and there is an obligation of result within this context. Taking an item for
examination is considered a legal rule. Typically, legal and jurisprudential rules are supported by solid and
undeniable evidence in the probative aspect, but this is not the case in the discussion of taking an item for
examination, as the subject has been subject to significant theoretical disputes. However, assuming the
establishment of taking an item for examination as a general concept, the outcome, regardless of what it is, can be
a legal or jurisprudential rule based on the definitions provided by legal scholars and jurists. Therefore, the
disagreements regarding the evidence of taking an item for examination do not prevent it from being considered a
legal rule.
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EXTENDED SUMMARY

The comparative study of liability arising from taking an item for examination (referred to as
"balsom") in Islamic jurisprudence and Iranian law explores a nuanced concept that bears significant
implications for legal and jurisprudential theories. This paper highlights how the notion of balsom,
derived from traditional Islamic legal sources, intersects with contemporary legal frameworks.
Balsom refers to the act of taking an item from a seller for examination purposes, with the implicit
understanding that the item will either be purchased or returned without incurring liability. Despite
shared foundational principles in both jurisprudence and Iranian law, the scholarly discourse reveals

diverging perspectives on whether such possession should be treated as a form of liability or trust.
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In Islamic jurisprudence, balsom is generally viewed through two main lenses: liability and trust.
Jurists such as Jafari Langeroudi (2005) and Ghasemzadeh (2008) have contended that possession
under balsom carries an implied trust due to the presence of the owner's consent (Ghasemzadeh,
2008; Jafari Langeroudi, 2005). The implicit permission granted to the possessor suggests that the
act of taking the item does not constitute wrongful possession, thus shielding the possessor from
liability. Nevertheless, this permissiveness is conditional, mandating the purchaser to either
complete the transaction or return the item intact. The concept aligns with the principle of "Ali al-
Yad," which asserts that a person in possession of another's property holds liability unless they are
explicitly exempted (Katouzian, 2006).

However, the debate intensifies when examining the theoretical foundation of balsom as a legal rule.
Scholars like Yazdani (2001) have noted that, unlike other legal and jurisprudential norms
underpinned by clear and incontrovertible evidence, balsom lacks definitive scriptural or rational
support (Yazdani, 2001). The absence of a unanimous interpretative framework fuels disputes about
its categorization. As Ghasemzadeh (2008) articulates, disagreements over the evidentiary basis do
not necessarily negate the rule's validity; instead, they reflect its complex and context-dependent
nature. This ambivalence complicates the legal obligations of individuals engaging in balsom,
highlighting the need for a more cohesive interpretive approach within Islamic legal theory
(Ghasemzadeh, 2008).

The Iranian legal system, influenced by both Islamic jurisprudence and modern legal doctrines,
echoes similar complexities. The Civil Code, while silent on balsom, has prompted jurists to
extrapolate from other relevant statutes. Emami (1979) observes that the absence of explicit
legislative guidance necessitates reliance on Islamic jurisprudential principles and analogies drawn
from related concepts such as trust and wrongful possession. The debate centers around whether
balsom falls under the category of contractual obligations or remains a sui generis construct. The
differentiation between contractual and non-contractual liability is pivotal, as it shapes the legal
remedies available to both the possessor and the owner of the property (Emami, 1979).

Moreover, the analysis extends to the notion of eidi (types of possession) in Islamic jurisprudence,
distinguishing between rightful and wrongful possession. Mohammadi (2006) delineates three
primary types: ownership-based possession, trust-based possession, and wrongful possession. In the
context of balsom, possession is generally categorized as trust-based, provided there is no evidence
of negligence or willful harm (Mohammadi, 2006). This categorization implies that liability is not
automatic; instead, it hinges on the conduct of the possessor. Shahidi (2009) emphasizes that any
deviation from the implicit conditions of trust, such as damage resulting from negligence, could shift
the legal standing of the possessor from a trustee to a liable party (Shahidi, 2009).

The interpretive divide among jurists also reflects broader jurisprudential principles concerning
consent and authority. Shahid Thani (2012) discusses the nuanced differences between explicit and
implicit consent, underscoring that mere possession with the owner's consent does not absolve the
possessor of all responsibility. The conditional nature of consent in balsom cases illustrates the
intersection of legal theory and practical application, as the possessor's obligations extend beyond
mere physical custody to ensuring the item's preservation (Shahid Thani, 2012). This perspective
aligns with Katouzian's (1999) argument that possession under balsom entails an obligation to return
the item in its original condition, thus creating a hybrid form of liability rooted in both trust and
result-oriented duties (Katouzian, 1999).

Finally, the paper calls for legislative reform to address the ambiguities surrounding balsom.
Katouzian (2008) advocates for clearer statutory provisions to delineate the rights and obligations
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of parties engaged in such transactions (Katouzian, 2008). By codifying the principles governing
balsom, the Iranian legal system could reduce interpretive discrepancies and enhance legal
predictability. This reform would not only harmonize jurisprudential and statutory interpretations
but also provide a robust framework for resolving disputes. The ongoing scholarly dialogue
emphasizes the importance of balancing traditional jurisprudential wisdom with contemporary legal
needs, ensuring that concepts like balsom remain relevant and practically applicable in an evolving
legal landscape.
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