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ABSTRACT

Mitigating circumstances and their application constitute a highly delicate and intricate area of criminal law, playing
a significant role in the rehabilitation and correction of offenders. However, Iran’s judicial criminal policy, rooted
in a punitive-oriented framework, shows limited interest in these forms of penal responses, especially when the
rehabilitative and reformative aspects of mitigating circumstances are overlooked. This condition necessitates a
comprehensive examination and identification of the existing deficiencies and obstacles that hinder the effective
application of mitigating circumstances. In light of this, the present study aims to identify the method of applying
the legal institution of mitigating circumstances of punishment within the country’s judicial criminal policy, with a
specific emphasis on uncovering the barriers to its implementation. The current research is applied in nature and
follows a qualitative methodology. Data were collected through semi-structured individual interviews. The
participants included 19 experienced and knowledgeable experts in the field of judicial practice, selected through
purposive sampling. Data analysis was conducted using thematic analysis. The findings of this study led to the
identification and categorization of four dimensions, 21 components, and 138 indicators relating to the application
of mitigating circumstances. An examination of these dimensions reveals a significant correlation between all
identified dimensions and the judicial criminal policy process in the implementation of mitigating circumstances.
To pathologically analyze the judicial criminal policy approach in Iran regarding the legal institution of mitigating
circumstances of punishment, the study utilized data obtained from semi-structured interviews with experts and
scholars. The main extracted themes indicate that the behavioral dimension has the most significant influence on
judges in applying mitigating circumstances, followed by the structural dimension, and finally, the contextual
dimension. Nevertheless, it is evident that these barriers—whether stemming from within or outside the judicial
system—are deeply interconnected and continuous. Therefore, addressing these obstacles in the implementation of
the aforementioned law requires a balanced approach in both internal and external domains.
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EXTENDED SUMMARY
Introduction

The concept of mitigating circumstances in criminal law is deeply rooted in the modern principles of
individualized punishment and human dignity. These circumstances serve to reduce or alter the
severity of punishment in cases where certain personal or situational factors mitigate the culpability
of the offender. Iran’s criminal justice system, particularly in its judicial criminal policy, however,
tends to marginalize such rehabilitative considerations in favor of a predominantly punitive
approach. While the Islamic Penal Code of 2013 and its 2020 amendments introduced clearer
frameworks under Articles 37—39 for judicially mitigating sentences, actual implementation remains
uneven and often ineffective. Scholars have argued that mitigating conditions must be considered
with due regard to the offender’s social position, cooperation with the court, and lack of prior
criminal history, as these can enable better social reintegration post-sentencing. Yet, as (Mazhari,
2020) observes, inconsistency in judicial interpretation of these provisions often frustrates their
intent. Moreover, the application of mitigating conditions is confined largely to discretionary judicial
powers in Ta’zir crimes, leaving no room for such latitude in Hudud or Qisas cases. Iran's legal
tradition in mitigating punishments can be traced through legislative history, from Articles 44 to 46
of the 1925 Penal Code to Article 22 of the 1991 Islamic Penal Code, and later to the present
framework in the 2013 version. The introduction of the phrase “reduction or conversion” instead of
the generic term “mitigation” (as seen in Article 37) reflects a nuanced legal shift, signaling a
structural change in the judiciary’s penal policy. However, systemic deficiencies—both inside and
outside the judiciary—have impeded the actual realization of these reforms. Scholars such as
(Sotoudeh, 2007) emphasize the need to diagnose the structural, behavioral, and contextual
"pathologies" obstructing legal reform implementation. Accordingly, this study aims to identify and
analyze the barriers in Iran's judicial criminal policy that hinder the effective application of
mitigating circumstances, using the tripartite pathology model which examines structural,
behavioral, and contextual factors.

Methods and Materials

This study followed a qualitative research design and adopted an applied purpose. The data were
collected using semi-structured individual interviews and document analysis. A total of 19
experienced legal practitioners—including judges, prosecutors, and judicial experts—were selected
through purposive sampling to ensure informed perspectives on the subject matter. Data collection
continued until theoretical saturation was reached during the nineteenth interview. All participants
were male, with 11 holding doctoral degrees and 8 possessing master's degrees. The interviews were
transcribed and analyzed using thematic analysis to identify key patterns and constructs related to
barriers to implementing mitigating circumstances. The tripartite model of pathology—comprising
structural, behavioral, and contextual dimensions—was employed to organize and interpret the

findings.
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Findings

Data analysis yielded 138 distinct codes, which were systematically grouped into 21 components and
further synthesized into three overarching dimensions: structural, behavioral, and contextual
barriers. Within the structural domain, 41 foundational codes were categorized under seven
organizing themes: lack of alignment between equipment and mission, inadequate organizational
structure, insufficient training and skill-building, flawed policymaking, ambiguous delegated
authority, weak supervisory systems, and inefficient judicial management. Behavioral obstacles
comprised 27 codes across six themes, including public distrust in the judiciary, perceived
ineffectiveness of mitigation, judicial authoritarianism, a punishment-oriented organizational
culture, media pressure, and the absence of complementary programs. Contextual (environmental)
challenges included 35 codes spread across eight themes: poor planning, legal loopholes, traditional
judicial practices, individual barriers (e.g., age and gender of defendants), sociocultural
impediments, influence of parallel legal systems, disregard for public feedback, and lack of strategic
communication efforts. A key pattern observed was that behavioral barriers exerted the strongest
influence on judges' willingness to apply mitigating measures, followed by structural constraints, and
finally contextual issues. For instance, public expectations for harsh punishments and cultural
skepticism toward alternative sentencing were major deterrents. The lack of clear guidelines and
training for judges further compounded the problem, as did the judiciary’s limited access to modern
technologies and interdisciplinary support (e.g., social workers).

Discussion and Conclusion

The study reveals that the institutionalization of mitigating circumstances within Iran’s judicial
criminal policy is hindered by a complex web of internal and external challenges. Internally,
structural inefficiencies such as outdated information systems, lack of interdisciplinary staffing, and
fragmented decision-making mechanisms undermine the consistent application of mitigating
provisions. Equally impactful are behavioral factors, particularly the punitive orientation of some
judges, the absence of incentive structures, and a general mistrust in the efficacy of mitigated
sentencing. These internal challenges are compounded by contextual dynamics such as cultural
resistance to non-custodial measures, political pressure, and media sensationalism. The data further
show that although legal frameworks for mitigation exist, their effectiveness is often neutralized by
inconsistent judicial interpretation and a lack of procedural uniformity. Notably, the findings align
with (Mazhari, 2020), who highlighted how divergent judicial approaches erode the goal of penal
moderation envisioned by the legislature. The implications of these findings are significant for legal
reform and criminal justice administration. First, they point to the need for cultural re-engineering
within the judiciary and the wider public to foster acceptance of mitigation as a tool for justice and
rehabilitation rather than leniency. Second, they underscore the necessity of empowering judges
with structured training, performance incentives, and technological support systems. Third, the
study highlights the importance of institutional accountability and public communication strategies
to bridge the gap between legal reform and public perception. Overall, the study concludes that
unless these multi-dimensional obstacles are addressed in a coordinated and holistic manner, the
legal institution of mitigating circumstances in Iran will remain a dormant provision, failing to
achieve its intended goals of rehabilitation, proportionality, and penal moderation.
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