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ABSTRACT

Autonomous arbitration, aimed at the definitive resolution of disputes, shifts the regulation of arbitration
from the parties' agreement to factors aligned with their needs and preferences, ensuring the
independence of arbitration. This article, with the presupposition of an autonomous nature, employs a
descriptive-analytical method to examine the position of autonomy in Figh. Arbitration is a form of
dispute resolution typically established through the parties’ mutual agreement to designate a third party
for conflict resolution. Arbitration is considered a type of adjudication with a judicial foundation. In
adjudication by mutual agreement, disputes are resolved based on judicial regulations, whereas
arbitration resolves disputes on a contractual basis. Recognizing this fundamental difference implies
accepting the expansion of the arbitration concept, without limiting it to the regulations of adjudication
by mutual agreement. The parties may resolve disputes under the rules of arbitration or choose their
desired regulations. Consequently, autonomous arbitration cannot be structured and analyzed strictly
based on the jurisprudential principles of adjudication by mutual agreement, and there is no
jurisprudential prohibition against accepting autonomous arbitration.
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EXTENDED SUMMARY
The concept of autonomous arbitration has garnered significant attention in contemporary legal

scholarship due to its capacity to transcend traditional adjudication mechanisms. By prioritizing the
disputants' autonomy and aligning with their needs and preferences, autonomous arbitration
delineates itself from conventional models that heavily rely on judicial frameworks. This paper
investigates the feasibility of autonomous arbitration within the scope of Islamic jurisprudence,
particularly through the lens of "qadi tahkim" (arbitrator). Employing a descriptive-analytical
approach, it underscores the jurisprudential acceptance of arbitration as an autonomous entity
rather than merely an extension of adjudication. The distinct nature of arbitration, based on
contractual rather than judicial foundations, is explored to ascertain its alignment with Islamic
principles (Lew, 2006; Mousavi Ardabili, 2002).

Autonomous arbitration redefines the regulatory landscape by granting parties the freedom to tailor
rules to their disputes, thereby enhancing flexibility and efficiency. Unlike adjudication by mutual
agreement, which adheres to fixed judicial rules, arbitration allows disputants to opt for bespoke
regulations. This adaptability has made arbitration a preferred mechanism for resolving complex
disputes in modern commercial settings (Fan et al., 2021). Despite its advantages, the alignment of
autonomous arbitration with Islamic jurisprudence has been a matter of debate. While some scholars
equate arbitration with qadi tahkim, others emphasize their conceptual divergence, highlighting the
contractual essence of arbitration (Ghadir & Kazemi Foroushani, 2019; Mafi & Taghipour, 2016).

In Islamic jurisprudence, arbitration holds a unique position as a contractual arrangement where
parties mutually agree to resolve disputes outside formal judicial systems. Classical jurists, such as
Tusi (1972) and Shahid al-Thani (1991), have acknowledged arbitration as a legitimate method for
resolving disputes, provided the arbitrator fulfills certain criteria, including intellectual maturity,
fairness, and knowledge of Islamic law. These prerequisites ensure the procedural and substantive
validity of arbitration rulings, aligning with the overarching goal of justice (Mousavi Ardabili, 2002).
Moreover, the compatibility of arbitration with Islamic principles is reinforced by its emphasis on
mutual consent and procedural flexibility, attributes that resonate with the essence of contractual
freedom (AliKhan, 2013).

However, the conceptual expansion of arbitration, as proposed by advocates of autonomous
arbitration, has sparked jurisprudential debates. Critics argue that unbridled autonomy in
arbitration risks undermining its legitimacy within an Islamic framework, particularly when it
deviates from Sharia principles. Nonetheless, proponents contend that autonomous arbitration does
not contravene Islamic teachings as long as it upholds the parties' rights and adheres to fundamental
Islamic values (Arab Ahmadi & Karimi, 2023; Lew, 2006). By distinguishing between the judicial and
contractual bases of arbitration, this paper illustrates how autonomy can coexist with Islamic
jurisprudence without compromising its integrity.

The broader implications of autonomous arbitration extend beyond jurisprudential discourse,
influencing its practical application in transnational disputes. Its ability to provide finality and
enforceability, coupled with its adaptability to diverse legal and cultural contexts, makes it an
indispensable tool in international arbitration. By leveraging principles such as party autonomy and
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procedural flexibility, autonomous arbitration fosters a self-regulating system that aligns with the
dynamic needs of global commerce. This alignment is particularly significant in resolving disputes
arising from intricate commercial relationships, where conventional judicial mechanisms often fall
short due to their rigidity and procedural formalism.

In conclusion, autonomous arbitration emerges as a progressive paradigm that reconciles the
autonomy of disputants with the principles of Islamic jurisprudence. By redefining the boundaries
of arbitration through a contractual lens, it addresses the limitations of traditional adjudication
models while maintaining its legitimacy within Islamic legal traditions. This paper calls for a
nuanced understanding of arbitration as a distinct legal construct, emphasizing the need for
jurisprudential flexibility to accommodate its evolving nature. As global legal frameworks continue
to adapt to the complexities of modern disputes, the integration of autonomous arbitration within
Islamic jurisprudence offers a promising avenue for achieving both efficiency and equity in dispute
resolution.
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