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ABSTRACT

Intangible cultural heritage is at risk during armed conflicts. In addition to the potential protection provided by
other legal regimes, human rights can also contribute to the safeguarding of intangible cultural heritage in armed
conflicts. Since the implementation and transmission of intangible cultural heritage are significant both from the
perspective of civil and political rights—namely, the freedom of assembly—and from the perspective of cultural
rights, the present article addresses its protection through global and regional human rights systems. By employing
a protective interpretation of the rulings of the International Court of Justice regarding the universality of human
rights and the specificity of humanitarian law during armed conflicts, this article evaluates such protection.
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EXTENDED SUMMARY
Intangible cultural heritage (ICH) represents an integral part of humanity’s collective identity and
creativity. Defined under the 2003 UNESCO Convention, ICH encompasses traditions, knowledge,
expressions, and cultural spaces that communities recognize as part of their heritage. This heritage,
continuously recreated by communities, provides a sense of identity and promotes respect for
cultural diversity and human creativity (UNESCO, 2003). However, armed conflicts pose a significant
threat to ICH. The destructive consequences of war, including displacement and loss of cultural
transmission channels, necessitate robust mechanisms for its protection. This paper examines the
intersection of human rights frameworks and the protection of ICH during armed conflicts,
emphasizing the roles of international and regional human rights systems. By analyzing the
protective interpretations of the International Court of Justice (ICJ) and the complementary
application of humanitarian law and human rights law, the paper explores avenues for safeguarding

ICH under conditions of war.
The relationship between international humanitarian law (IHL) and human rights law has long been
a subject of legal discourse. While THL is specifically designed for application during armed conflicts,
human rights law remains universally applicable, including in times of war, except under certain
derogation clauses (ICJ, 1996). This universality forms the basis for human rights protection of ICH,
as the right to life and cultural participation directly supports the continuity of intangible heritage.

X




iy § Soli> add ga.“uas Sy iagh

The ICJ’s Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons clarified that
human rights, including the right to life, persist during armed conflicts, though they are interpreted
within the context of IHL’s specific rules (Milanovic, 2014). Despite the primacy of IHL in regulating
wartime conduct, the complementary role of human rights law ensures the protection of individuals
and communities whose cultural practices sustain ICH. The loss of life or displacement resulting
from conflict disrupts the transmission and execution of cultural heritage, underlining the need for
an integrated legal approach.

Regional human rights instruments further bolster the protection of ICH by embedding cultural
rights within broader human rights frameworks. The African Charter on Human and Peoples’ Rights
emphasizes the right to cultural participation and preservation of traditional values. Similarly, the
American Convention on Human Rights recognizes the right to peaceful assembly for cultural
purposes, underscoring the significance of gatherings essential for the practice of ICH. The European
legal framework, through the Faro Convention, explicitly links heritage protection to human rights,
advocating for the safeguarding of cultural resources as a means to foster mutual understanding and
respect (Council of Europe, 2005). Case studies, such as the Endorois community’s displacement in
Kenya, illustrate how regional human rights bodies adjudicate conflicts involving cultural heritage
and human rights. The African Commission’s decision affirmed the community’s rights to access
sacred sites, demonstrating the integration of cultural preservation into human rights jurisprudence
(ACHPR, 2017).

The preservation of ICH requires positive and negative obligations from states. The International
Covenant on Economic, Social, and Cultural Rights (ICESCR) mandates states to adopt measures
that ensure the accessibility, availability, and acceptability of cultural resources. This involves the
establishment of legal and institutional frameworks for safeguarding ICH, including the
documentation and transmission of traditional knowledge. Additionally, states must refrain from
actions that restrict cultural expressions or assemblies, as emphasized by the Committee on
Economic, Social, and Cultural Rights in its General Comment No. 21. During armed conflicts, these
obligations gain prominence, as ICH often becomes a target of both direct and indirect attacks. The
ICESCR’s provisions thus extend to protecting the cultural rights of displaced populations and
ensuring that heritage practices can continue in exile.

Specialized reports by UN mechanisms have highlighted the threats posed to ICH by
fundamentalism and extremism, particularly in conflict zones. The Special Rapporteur in the Field
of Cultural Rights noted that such ideologies frequently aim to suppress cultural rights and diversity,
exacerbating the vulnerability of ICH. Examples from Afghanistan, Myanmar, and territories under
ISIS control underscore the deliberate destruction of cultural sites and suppression of cultural
practices. These acts violate multiple human rights, including the rights to freedom of expression,
peaceful assembly, and cultural participation. Addressing these violations requires integrating
cultural rights into military training and operational guidelines, thereby equipping armed forces with
the knowledge to respect and protect ICH during conflicts.

Finally, the intersection of cultural rights with other human rights, such as the right to education and
freedom of expression, amplifies the legal basis for protecting ICH. The ICESCR and the
International Covenant on Civil and Political Rights (ICCPR) recognize the interdependence of these
rights, particularly in facilitating the transmission of cultural heritage. For instance, the ICCPR’s
provisions on minority rights affirm the protection of cultural expressions vital for the identity and
cohesion of ethnic and linguistic groups. Regional instruments, such as the San Salvador Protocol,
further emphasize cultural participation as an integral aspect of economic and social rights. By

K




Ailorbn 2ouolinn 33 pupokeld Siyd Sy I by By 2los

fostering an inclusive and rights-based approach, these frameworks collectively contribute to the
resilience and sustainability of ICH amidst the challenges of armed conflict.

In conclusion, the protection of ICH during armed conflicts necessitates a holistic application of
international and regional human rights mechanisms. By bridging the normative gaps between THL
and human rights law, states and international institutions can reinforce the legal safeguards for
ICH. This requires not only the recognition of cultural rights as fundamental human rights but also
their operationalization through policies and practices that address the unique vulnerabilities of ICH
in wartime. As the ICJ’s jurisprudence and regional case law demonstrate, a protective interpretation
of existing legal frameworks can enhance the resilience of communities and their intangible heritage,
ensuring its transmission to future generations.
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