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ABSTRACT

Qatl fi al-Firash (spousal killing in the act of adultery) is a criminal title that appears legally and seemingly
legitimate, and has been subject to discussion in both jurisprudential and legal literature. Despite the many
objections raised against it, jurists and legal theorists have, by enumerating specific conditions in their scholarly
works and by referring to valid jurisprudential sources, accepted its legitimacy. The issuance of a judgment of
acquittal for the perpetrator of qatl fi al-firash in religious and legal texts is contingent upon several conditions that
must be proven in court. One such condition for excluding the act of illicit and unlawful sexual intercourse (zina)
from the prescribed punishment (hudud) and for considering reduced punishment is the absence of ihsan (legal
marital status with conditions) in either party to the act of zina. Clause (b) of Articles 226 and 227 of the Islamic
Penal Code of 2013 provides a definition of ihsan and identifies circumstances under which spouses lose their status
of ihsan. Despite the two provisions—Clause (th) of Article 302 of the same code and Article 630 of the 1996 Islamic
Penal Code (Discretionary Punishments)—which address the permissibility of qatl fi al-firash and the exemption of
the husband from prosecution, the Iranian legislator, following the opinion of some jurists such as Ibn Idris, has
established in Article 230 of the Islamic Penal Code that the prescribed punishment for zina in cases of non-ihsan
is one hundred lashes. In the present study, using a descriptive-analytical method and library-based research from
valid sources, after evaluating the validity of the hypothesis that in the absence of ihsan in the wife, the husband is
not permitted to commit qatl fi al-firash, we conclude that if the wife is not muhsanah (a legally married woman
meeting the conditions of ihsan), the husband has no right to commit murder on the pretext of adultery.
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EXTENDED SUMMARY
The subject of “Qatl fi al-Firash” (spousal killing in the act of adultery) holds a highly contentious

place in Islamic jurisprudence, particularly within the Shi’ite Imami tradition, as it juxtaposes the
sanctity of life against the emotional and legal complexities of marital fidelity. This article examines
the permissibility of such killing, specifically focusing on whether the condition of "ihsan"—a form
of legal marital status—must be met by the adulterous wife to legitimize the husband’s act of murder
in flagrante delicto. Drawing upon the distinctive and cautionary jurisprudential stance of Ibn Idris
Hilli, the study explores the implications of treating ihsan not merely as a legal formality but as a
substantive requirement contingent upon access to legitimate sexual relations and moral chastity.
Ibn Idris argues that without fulfillment of all ihsan conditions—including permanent marriage,
physical and mental capability, and the opportunity for sexual access—no form of qatl fi al-firash can
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be justified. His restrictive interpretation, emphasizing both legal and ethical dimensions, sharply
contrasts with more permissive views in classical jurisprudence, such as those of Sheikh Tusi who
focused predominantly on the formal existence of a lawful marriage (Tusi, 1992). By invoking the
principle of legal restraint—expressed through the doctrine of “tadr’ al-hudud bi al-shubuhat”
(warding off punishments in the presence of doubt)—Ibn Idris limits the circumstances under which
the extreme penalty of spousal killing could be excused (Ibn Idris Hilli, 1991).

To elaborate on the concept of ihsan, the article integrates the Islamic Penal Code of Iran (2013),
particularly Clause (b) of Articles 226 and 227, which outlines ihsan as a combination of legal
marriage, mental soundness, and physical possibility of intercourse. It further identifies legal
exceptions—such as imprisonment, travel, menstruation, and disease—that invalidate a spouse’s
ihsan status even in ongoing marriages (Borhani & Lotfali Zadeh, 2022). In this context, the paper
emphasizes that the legislative and jurisprudential consequences of losing ihsan are critical: they
reduce the punishment for adultery from stoning to flogging. The jurists' divergence on the
definitional breadth of ihsan reflects their differing hermeneutics of Shari’a sources. For instance,
while Sheikh Tusi requires both marriage and moral chastity, Ibn Idris adds operational access to
marital intimacy and the absence of impediments like menstruation or travel (Ibn Idris Hilli, 1991;
Tusi, 1992). This interpretive conflict bears directly on the adjudication of gatl fi al-firash cases,
making the paper’s focus not merely doctrinal but intensely practical, especially as Iranian law in
Article 230 also follows the premise that absence of ihsan necessitates a reduced punishment.
Moreover, the article delves into the broader implications of ihsan within marital jurisprudence by
analyzing duties imposed on the husband as well. It challenges the unilateral focus on female fidelity
by highlighting the reciprocal nature of marital obligations. Drawing on narrations such as the
Prophet Muhammad’s (PBUH) affirmation of women's rights over men (Majlisi, 1994), it underlines
that men also bear sexual and emotional responsibilities, the failure of which could dissolve the bond
of ihsan. The Shi’ite legal doctrine includes jurisprudential concepts such as “tamkin” (sexual
availability), which is not exclusive to women; men too are accountable for neglecting sexual duties,
and failure to engage in marital intercourse for over four months constitutes grounds for judicial
complaint (Shahid Thani, 1994). This mutuality solidifies the view that ihsan is not a status ascribed
automatically by marriage but earned and preserved through continued marital cooperation. Further
reinforced by statutory norms—e.g., Articles 1103 and 1104 of the Iranian Civil Code—the article
asserts that rights and obligations in marriage are reciprocal and extend beyond the ritual to
encompass emotional and physical aspects as well.

The interpretative pivot in Ibn Idris’s view lies in his insistence that the legitimacy of spousal killing
cannot rest solely on the emotional trauma of witnessing adultery but must be constrained by rigid
evidentiary and ethical thresholds. This perspective aligns with the foundational Islamic legal
maxim: “hudud should be averted in the presence of doubt” (Yaghouti, 2022). According to Ibn Idris,
unless all conditions of ihsan are irrefutably met—including psychological capacity, uninterrupted
access, and demonstrable marital harmony—no claim of justifiable homicide is valid. His stance
reveals an overarching concern for procedural justice and avoidance of impulsive, potentially abusive
acts masked as moral retribution. In this light, Ibn Idris calls for an exacting proof of both adultery
and ihsan, cautioning against subjective certainty or emotional conviction as a legal basis. Rather
than invoking mercy or leniency, his model promotes rigorous formalism and evidentiary
discipline—a safeguard against misapplication of lethal force (Ibn Idris Hilli, 1991). His emphasis on
objective conditions not only protects women from false accusations and retaliatory violence but
upholds Islamic legal values centered on justice, certainty, and human dignity.

K




iy § Soli> add ga.“uas Sy iagh

In extending the debate to Iranian statutory law, the article critiques the application of Article 630
of the Islamic Penal Code (1996) which permits a husband to kill his wife and her paramour if he
witnesses the act and is certain of her consent. This provision, while seemingly rooted in
jurisprudential consensus, is problematized when analyzed through the lens of ihsan. The current
legislative language omits any reference to the wife's ihsan status, potentially opening the door for
extrajudicial or mistaken killings. Yet, the author underscores that, although the statutory
framework appears permissive, its faithful application should be constrained by jurisprudential
safeguards—namely, the requirement of ihsan as a precondition. This argument finds support in the
cautious interpretation of earlier scholars like Ibn Qudamah, who also insisted on adulthood and
mental capacity for ihsan to be valid (Ibn Qudamah, 1997). Through this comparative approach, the
article not only interrogates the congruity between statutory law and figh but also reveals the risks
inherent in legal silence or ambiguity. It argues that without the insertion of ihsan as an explicit legal
requirement, Article 630 could be manipulated to justify revenge killings, thereby undermining both
public order and justice.

In conclusion, this article emphasizes that adopting Ibn Idris’s rigorous interpretation of ihsan
introduces a legal and moral buffer against unjustified spousal killings. His approach, deeply
grounded in Shi’ite jurisprudential principles and supported by the rule of precaution, offers a
valuable model for modern legislative reform. By requiring strict adherence to evidentiary standards
and moral accountability, his doctrine prevents the exploitation of religious law to justify private
violence. The article recommends a revision of current legal statutes to include a clear, operational
definition of ihsan that matches jurisprudential doctrine and aligns with contemporary human rights
standards. Additionally, it calls for judicial training programs to ensure proper understanding of
ihsan and the limitations of qatl fi al-firash under both figh and codified law. Such reforms would
not only prevent abuse of religious authority but also foster a more humane and just legal culture in
Islamic societies.
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